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[Summary of Facts]
X was registered under Article 3 of the Money-Lending Business Control and Regulation Act (Act No. 32 of 1983; the “Act”).   From 23 June 1997 through 19 July 2001, X made a total of 42 loans to Y1, (referred to below as “Loan 1” through “Loan 42.”) X received full repayment of Loans 1-30, repayment of a certain amount of Loans 31-39 (Loans 31-33 were repaid by promissory note), and did not receive the repayment of Loans 40-42.   X deducted interest and other fees from the proceeds of Loans 1-30, but did not from the proceeds of Loans 31-42.  For Loans 34-39, X did not deliver to Y1 the document prescribed in Article 17(1) of the Act (referred to below as the “Article 17 Document”), and for Loans 31-33, delivered receipts to Y1 more than 7 - 10 days after the repayments were made.  


In Case 1, Y1 brought a claim against X for the return of excess payments made in repaying Loans 1-39, where interest paid in excess of the interest rate limit prescribed in Article 1(1) of the Interest Rate Restriction Act (Law No. 100 of 1954) has been applied to the principal, pursuant to the claim for unjust enrichment.  In Case 2, X brought a claim for the return of monies loaned in Loans 40-42 against Y1, Y2 (Case 1 Defendant, Case 2 Plaintiff, Intermediate Appellee, Final Appellant) and Y3 (Case 1 Defendant, Case 2 Plaintiff, Intermediate Appellee, Final Appellant), who were Y1’s joint and several guarantors.  (The arguments in Case 1 and Case 2 were joined.)


 The main issue in dispute in this case is the applicability of Article 43(1) of the Act to the repayment of Loans1-39.  
Article 43, para.1 of the Money Lending Business Control and Regulation Act provides in　pertinent　part:  (1) Where the amount of money voluntarily paid as interest by the debtor under the contract on interest (including money that is regarded as interest under Article 3 of the Interest Rate Restriction Act (Act No. 100 of 1954)) for a pecuniary loan for consumption commercially provided by a moneylender exceeds the upper limit of interest prescribed in Article 1, para.1 of the said Act, the payment of the portion in excess shall, notwithstanding the provisions of the said paragraph, be construed to be valid payment if it falls under any of the following....
Specifically, (1) in relation to Loans 1-30, does Article 43(1) of the Act apply where interest and other fees have been deducted from the loan proceeds (Issue 1), (2) in relation to Loans 1-39, was there delivery from X to Y1 of the document provided for in Article 18(1) of the Act (referred to below as the “Article 18 Document”), (Issue 2), and (3) in relation to Loans 1-39, was there delivery of the document provided for in Article 17(1) of the Act (Issue 3).   

The court of first instance ruled in the negative on Issue 1, ruled in the affirmative on Issue 2 in relation to Loans 31-33, made no ruling on Issue 2 in relation to Loans 1-30 and Loans 34-39, made no ruling on Issue 3 in relation to Loans 1-30, ruled in the affirmative on Issue 3 in relation to Loans 31-33, and ruled in the negative on Issue 3 in relation to Loans 34-39.  Based on these rulings, the court of first instance allowed Y1’s claims in relation to Loans 1-30, and dismissed X’s claims in relation to Loans 40-42, but dismissed Y1’s claims in relation to Loans 31-33.   

X filed an intermediate appeal, and the intermediate court ruled in the affirmative on Issue 1, ruled in the affirmative on Issue 2 in relation to Loans 1-33, made no ruling on Issue 2 in relation to Loans 34-39, ruled in the affirmative on Issue 3 in relation to Loans 1-33, and ruled in the negative on Issue 3 in relation to Loans 34-39.  Based on these rulings, the intermediate court dismissed Y1’s claims concerning Loans 1-33, and allowed X’s claims concerning Loans 40-42.   YY appealed to the Supreme Court.

[Summary of Decision]

Reversed and remanded.

I.
“Where interest has been deducted from the loan proceeds pursuant to a loan contract with a moneylender, the correct understanding is that Article 1(1) of the Act does not apply (see 20 February 2004 judgment of the Second Petty Bench of the Supreme Court, Case No. 386 (o) of 2003, Case No. 390 (Ju) of 2003; Minshu Vol. 58, No. 2, p. 475). Accordingly, the prerequisites for the application of Article 43(1) of the Act to Loans 1-30 are lacking.”

II.
“Article 18(1) of the Act provides that whenever a moneylender receives the repayment, in full or in part, of any debt owed under a loan contract, the moneylender shall, on each occasion, immediately deliver the  Article 18 document to the person that made the repayment. 


Since in contrast to where the Article 17 Document is delivered, there is a duty to deliver the Article 18 document immediately on any repayment, it should be understood that delivery of the Article 18 document must be done immediately after a repayment (see the above 20 February 2004 judgment of the Second Petty Bench).


As stated above, X delivered each of the receipts in this case to the Final Appellant Y1 more than 7 - 10 days after each of the above repayments. This cannot be seen as delivery of the Article 18 document immediately after each of the above repayments.  (Furthermore, there are no special circumstances that would justify recognizing the applicability of Article 43(1) to the above repayments.)  Accordingly, it should be stated that the prerequisites for the application of Article 43(1) to Loans 31-33 are also lacking.”
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